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Synopsi s:

This matter cones on for hearing pursuant to the protest of
TAXPAYER, as a responsible officer of CORPORATI OV CORPORATION (the
"Busi ness" or "Corporation"), to Notice of Penalty Liability (the
"NPL") number XXXX issued on April 25, 1989. The NPL represents the
officer's liability for Retailer's COccupation Taxes, admtted due by
the business to the Il1linois Depart ment of Revenue (the
"Departnment”), but which remain unpaid.

A hearing in this matter was held on My 22, 1996. Fol | owi ng
the subm ssion of all evidence and a review of the record, it is

recommended that this matter be resolved in favor of the taxpayer

Fi ndi ngs of Fact:

1. The prima fTacie case of the Departnent consisting of the

Notice of Penalty Liability was established by the adm ssion into



evidence of Dept's Ex. No. 1. The liability was for Retailer's
Occupation Taxes for the periods of Septenber 1985 through Decenber
1985 (for penalty and interest only) and March 1986, My 1986 through
November 1986 (for tax, penalty and interest) in the anmount of
$5,334.44. (Dept. Ex. No. 1)

2. CORPORATION was a tavern established in Septenber 1985,
that was run by TAXPAYER B. (Tr. p. 12)

3. CORPORATI ON was formed with noney borrowed by TAXPAYER B
fromhis nother. (Tr. p. 13)

i As security for the |oan of $25,600.00, the anount needed
to start the busi ness, TAXPAYER B had all of the stock issued in the
nane of his nother, TAXPAYER She was the president of the
corporation. (Tr. pp. 11, 13, 15, 22-23; Dept. Ex. No. 5)

5. TAXPAYER is a housewi fe by profession. (Tr. p. 22)

6. TAXPAYER B ran the day-to-day operations of the business,
did the hiring and firing of enployees, purchased supplies, made bank
deposits and took care of the book work. (Tr. pp. 15-16; Dept. Ex.
No. 5)

7. TAXPAYER B hired TAXPAYER C to do the accounting for the
busi ness. TAXPAYER C is listed on the Departnent's returns as the
accountant for the business. TAXPAYER C was responsible for
preparing, filing and signing the tax returns. ( Tr. pp. 13-14, 17,
Dept. Ex. No. 4)

8. TAXPAYER C set up the corporation. The corporation never
held corporate neetings nor did the corporation follow accepted
corporate guidelines. The stock was issued in the nane of TAXPAYER

at the reconmmendati on of TAXPAYER C. (Tr. pp. 18-19, 24)



9. TAXPAYER signed sone tax returns in her capacity as
president of the corporation. (Tr. p. 15; Dept. Ex. No. 4)

10. TAXPAYER gave the Departnent a paynment of $3,697.73 on My
15, 1986, for Retailers COccupation Tax liabilities for IBT # 1839-
5163 for Septenber 1985 through April 1986. The check was issued on
her private checking account. (Dept. Ex. No. 4)

11. The business was involuntarily dissolved by the Ofice of
the Secretary of State on January 2, 1987. The reason for the
di ssolution was that the business never nade any noney, nor were the
annual reports filed or the franchise tax paid. (Tr. p. 13; Dept.
Ex. Nos. 4, 5)

12. TAXPAYER becane aware of the sales tax liability when she
received the NPL in 1989. (Tr. pp. 30-31; Dept. Ex. No. 5)

13. The property upon which the tavern was |ocated was

purchased by TAXPAYER B pursuant to a contract for deed. It was
eventually "turned back over to the original owner." (Tr. pp. 17
20)

14. In total, TAXPAYER | oaned her son approxi mately $40, 000. 00

for the business. (Tr. p. 24)

Concl usi ons of Law

The penalty at issue herein is based upon the Retailer's
Occupation Tax Liability of CORPORATION for the periods of Septenber
t hrough Decenber 1985, March 1986, and May 1986 through Novenber
1986. The business submitted the required returns w thout paynent of

the taxes stated therein. The Department seeks to inpose a personal
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l[iability penalty on TAXPAYER pursuant to Ill. Rev. Stat. 1985, ch.

120, para. 452% ' which provides:

§ 13% Any officer or enployee of any corporation
subject to the provisions of this Act who has the control,
supervision or responsibility of filing returns and meking
paynent of the amount of tax herein inposed...and who
wllfully fails to file such return or to nmke such
paynent to the Departnent or wllfully attenpts in any

other manner to evade or defeat the tax shall be
personally liable to a penalty equal to the total anount
of t ax evaded, i ncl udi ng i nterest and penal ties
t her eon; . ..

There are two elenents which are required by the statute in
order for personal liability to be inposed for the failure to pay
Retailer's Occupation Taxes. First, the person nust be a responsible
party and second, the failure to pay must be willful. By introducing
the NPL into evidence, the Departnent has proven its prima facie case
agai nst TAXPAYER. The burden of proof then passes to TAXPAYER to

rebut the prima facie case. See Branson v. Departnment of Revenue,

168 111.2d 247 (1995)

The corporation was formed so that TAXPAYER B could run a
tavern. The funding for the business was supplied by his nother,
TAXPAYER. TAXPAYER is a housew fe by profession.

TAXPAYER was not involved in the day-to day operations of the
busi ness. She was not conpensated by CORPORATION and, in fact,
suppl i ed al nost $40,000.00 so that her son could run the business.

Al t hough she signed sone of the returns, it was in her capacity as

L The liability for Retailer's Cccupation Taxes herein accrued in
1985 and 1986. Therefore the statute which applies is Ill. Rev.
Stat. ch. 120, ¥ 452% The Uniform Penalty and Interest Act, 35 ILCS
735/ 3-7, which provides for a personal liability penalty, is the

repl acement provision, effective for taxes incurred on January 1,
1994 and | ater.



the president of the corporation and as a co-signatory wth TAXPAYER
C, the accountant, and not as an active participant in the business.
The only check that she submtted to the Departnment to cover taxes
owed was on her personal checking account.

Corporate office, per se does not inpose the duty to collect,
account for and pay over Retailer's OQOccupation Taxes. The courts
have stated that a president and sole officer of a corporation who
admtted that he had the responsibility of approval of the
preparation of the corporate books and records, and prepared and
signed the sales tax returns established that he had the requisite
control, supervision or responsibility to satisfy that elenent of the

statutory test. See People ex rel. Departnent of Revenue v. National

Li quors Enpire, Inc., 157 111.App.3d 434 (1987)

The courts have also held that the wllfulness elenment of the
statute is found where the taxpayer fails to pay an ampunt due as
reflected on the signed return and instead uses the corporate funds
to pay creditors and the taxpayer plays a substantial role in the
preparing and filing of the tax returns. "The Supreme Court has

interpreted the term wllful to nmean 'voluntary, conscious and

intentional failure to nake a tax paynment.'" Giffith v. Departnent
of Revenue, 266 |II1|.App.3d 838, 842 (1994) citing Departnment of
Revenue v. Joseph Bublick & Sons, Inc., 68 Il1.2d 568, 577 (1977)

In Dept. of Revenue v. Marion Sopko, Inc., 84 I1l|.App.3d 953

(1980), the Appellate Court found that the sole owner of a Iliquor
store, over which the owner exercised exclusive control, had not

willfully failed to file returns or make appropriate tax paynents and



was not personally liable for the tax deficiencies. In Sopko, the
owner, after receiving the notice of tax liability, imedi ately
contacted the accountant who prepared the Retailer's COccupation Tax
returns for the corporation and was assured by him that the matter
woul d be taken care of. The owner assuned that the accountant had
taken care of the problem and did not nmake a further inquiry as to
the resolution of the problem The Appellate Court held that the
trial court's finding that the owner did not willfully fail to pay
the taxes owed and was not personally liable for the taxes, interest
and penalties owed by the corporation, was not against the manifest
wei ght of the evidence.

TAXPAYER di d not have the responsibility of preparing or keeping
records for the corporation, nor did she have a substantial role in
any part of the business. Rather, her only responsibility appears to
be the "deep pocket" that her son could rely upon when he needed
money for the business. | therefore find that TAXPAYER has rebutted
the Departnent's prima facie case, and has denonstrated that she was
not a responsible corporate enployee or officer and did not willfully
fail to pay the Retailer's Occupation Tax liability incurred by
CORPORATI O/ CORPCORATI ON

VWHEREFORE, for the reasons stated above, it is recommended that
the Notice of Penalty Liability nunmber XXXX, issued agai nst TAXPAYER

be di sal | owed.

Respectful ly Submtted,

Barbara S. Rowe
Adm ni strative Law Judge
January 6, 1997



